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New York State Department of Environmental 
Conservation Amends Brownfield Cleanup Program 

 

The New York State Department of Environmental Conservation ("DEC") recently amended 

the regulations pertaining to the New York State Brownfield Cleanup Program (the "BCP"). In 

a previous Legal Alert -"New York State Department of Environmental Conservation 

Announces Proposed Rulemaking to Brownfield Cleanup Program" - we provided an overview 

of the proposed amendments. The finalized amendments are codified at 6 NYCRR Part 375 

and became effective on August 12, 2016. Following the state's 2015 amendments to the 

program in relation to the state's budget, DEC was required to amend the BCP regulations 

including defining and redefining certain terms. As enacted, the amendments revise the 

definition of "brownfield site," which is now defined as "any real property where a contaminant 

is present at levels exceeding the soil cleanup objectives or other health-based or 

environmental standards, criteria or guidance adopted by the [DEC] that are applicable based 

on the reasonably anticipated use of the property, in accordance with applicable regulations." 

Previously, the definition of a brownfield site was much broader and not dependent on the 

level of contamination at a site since a site could enter the program if a contaminant was 

present or potentially present.  

  

Importantly, DEC stated that the main goal of the amendments to the BCP was to deter the 

award of "unnecessary and excessive tax credits" through the program.[1] The amendments 

to the tax credit regulations specifically affect sites in New York City and only allow the award 

of tangible property tax credits to those entities cleaning up brownfield sites in particularly 

blighted areas including (1) those properties located in Environmental Zones, or En-Zones, 

(2) "upside down" properties, which means the cost of the cleanup is equal to or greater than 

75 percent of the property value, (3) "underutilized" brownfield sites as defined in the 

amendments, or (4) those sites that will be redeveloped for affordable housing projects. The 

new requirements to obtain tangible property tax credits do not apply to any brownfield site 

outside the New York City area.  

  

In the rule-making notice published in the New York State Register on August 3, 2016, DEC 

also recognized that there will be additional amendments to the BCP in the near future. 

Specifically, DEC will enact regulations that are applicable to the newly created BCP-EZ 

program, which streamlines the program for sites that are not extensively contaminated and 

where the entity conducting the cleanup foregoes any right to tax credits in order to obtain a 

liability release through the program. 

 
[1] DEC, "2015 Enacted Budget Brownfield Cleanup Program Reforms," 

available at http://www.dec.ny.gov/chemical/101350.html 
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