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Amendments to New York's Petroleum and 
Chemical Bulk Storage Regulations 

 

 

On October 11, 2015, the New York State Department of Environmental 
Conservation's ("DEC") amended petroleum bulk storage and chemical bulk 
storage regulations became effective.  Although the amendments are a year old, 
owners, operators, consultants and contractors, among others, are still struggling 
with the question of who must report spills of petroleum or hazardous substances.  
More recently on September 16, 2016, an emergency rule became effective which 
added certain chemicals to the list of hazardous substances in 6 NYCRR § 597.3. 
This Alert addresses the issues which have been raised by owners and operators 
regarding reporting under the October 2015 amendments, as well as reviewing the 
latest amendments to bulk storage regulations that have more recently gone into 
effect.   
  
The 2015 amendments to the petroleum bulk storage regulations repealed 6 
NYCRR § 613.8, which previously required "any person" with knowledge of a 
petroleum spill to report a spill.  The previous version of Section 613.8 required not 
only owners and operators of a petroleum bulk storage systems report releases, 
but also third parties who conducted maintenance on the system or inspections of 
the property where the system was located. 
 
In contrast, the amended petroleum bulk storage regulations state that "a facility 
must immediately . . . report the release to the Department's Spill Hotline within 
two hours of discovery" 6 NYCRR § 613-6.2(c).  A facility is defined as "a single 
property, or contiguous or adjacent properties used for a common purpose which 
are owned or operated by the same person or persons" 6 NYCRR § 613-1.3(v).  A 
facility owner is "any person who has legal or equitable title to the real property of 
the facility" and an operator is "any person who leases, operates, controls, or 
supervises a facility."  Therefore, according to the amendments, the owner or 
operator of a facility must report a petroleum spill.  A release of petroleum is not 
required to be reported if it consists of less than five gallons of petroleum, is 
contained, will not reach land or water, and the spill is cleaned up within two hours 
of discovery. 
  
The 2015 amendments did not change the spill reporting requirements for 
chemicals or hazardous substances, which still provide that a consultant or 
contractor in contract with an owner or operator of a facility can be held liable for 
failure to report a release of a reportable quantity of a hazardous substance.  With 
the September 2016 amendments, DEC added some additional chemicals to the 
list of hazardous substances that must be reported if released in a certain 
quantity.  The existing list, codified at 6 NYCRR § 597.3, is extensive and contains 
the reportable quantity limitations for releases to air as well as land and water.  
  
For  spills of  hazardous substances or bulk chemicals to land or water, the 
following people must report a spill: "(i) an owner or operator; any person in a 
contractual relationship with an owner or operator who inspects, tests or repairs 
any portion of a facility which is or was used for the storage of hazardous 
substances; and (iii) any employee, agent or representative of any of the persons 
listed in subparagraphs (i) or (ii) who has knowledge of a release" 6 NYCRR § 
598.14(a).  Also, pursuant to 6 NYCRR § 597.4(b) if there is a general hazardous 
substance spill that is not associated with bulk storage, "any person in actual or 
constructive control or possession of the hazardous substance when it is released, 



or any employee, agent, or representative of such person who has knowledge of 
the release" must report the spill.  The reporting requirements for hazardous 
substance and chemical spills are therefore broader than the reporting 
requirements for petroleum spills in that consultants hired by an owner or operator  
that have knowledge of a hazardous substance spill must report.  Pursuant to 
Environmental Conservation Law § 71-4303, if someone who is obligated to report 
fails to do so, DEC can seek a civil penalty not to exceed $50,000.  Section 71-
4303 also permits DEC to charge a non-reporter with a misdemeanor and to 
pursue criminal sanctions in the form of fines or imprisonment. 
 
New York Environmental Conservation Law section 17-1743 also contains a 
general reporting requirement for spills involving the bulk storage of liquids that 
would be likely to pollute lands or waters if released.  Section 17-1743 states "any 
person who is the owner of or in actual or constructive possession or control of 
more than one thousand one hundred gallons, in bulk, of any liquid, including 
petroleum" must immediately report a release as soon as he or she has knowledge 
of it.  According to New York Environmental Conservation Law section 71-1943 the 
failure to report a spill as required by section 17-1743 could result in fines of up to 
three thousand seven hundred fifty dollars or imprisonment for one year, or both. 
  
DEC provides helpful guidance on the who, what, and when of spill reporting in 
section 1.1 of its Spill Guidance Manual.  However, section 1.1 has not been 
recently updated, as it still discusses 6 NYCRR § 613.8 even though it was 
repealed.  The DEC website also states "there are many laws and regulations in 
New York State that require releases of petroleum, chemicals and materials which 
may cause environmental damage to be reported.  In all cases, the responsible 
party or the property owner is required to report the discovery of a release.  Many 
of the laws and regulations also place burden on consultants, contractors, or any 
one with knowledge.  Due to the complexity of the regulations and situations which 
multiple laws and regulations can apply, [DEC] recommends that anyone with 
knowledge, report the discovery of any contamination or a release to the NYS Spill 
Hotline (1-800-457-7362) as soon as possible" [emphasis added]. 
  
Thus, although one regulation may not require a consultant or contractor to report 
a petroleum spill, depending on the circumstances there may be another 
applicable regulation that does require the consultant or contractor to report the 
spill.  Therefore, DEC'S Division of Environmental Remediation is urging that if 
there is doubt about whether to report or not, the most prudent course of action is 
to report. 
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