
 

LEGAL ALERT 

 

 

 

Update:  NYSDEC SEQR Public Comment to Close 
on May 19, 2017 

The Legal Alert below, issued last week, stated the public comment period for the proposed 
amendments to the State Environmental Quality Review Act (SEQR) regulations closed on 
March 19, 2017.  However, the correct date for the close of the public comment period is May 
19, 2017.   
 
As an additional reminder, this Friday, March 31, 2017 at 1:00 p.m., the New York State 
Department of Environmental Conservation (DEC) is hosting a public hearing regarding the 
proposed SEQR amendments at DEC's Albany office located at 625 Broadway, Albany, NY 
12233 in Assembly Room 129. 
 
Stakeholders from both the commercial and environmental sectors have voiced concerns 
about the proposed amendments. Developers and other commercial interests have stated 
that the proposed amendments still do not provide adequate timetables or certainty during the 
SEQR review process that would provide project sponsors with some needed certainty as to 
when the SEQR review process is deemed complete. While on the other hand, environmental 
groups are concerned the changes proposed by the amendments may weaken SEQR  by 
making numerous additions to the list of Type II actions, thereby exempting additional actions 
from SEQR review.  
 
We will keep you apprised of DEC's responses to opinions and comments as formal 
responses are released.  
 

New York State Department of Environmental Conservation Accepting 
Comments on Proposed Amendments to the State Environmental 

Quality Review Regulations 
 
On February 8, 2017, the New York State Department of Environmental Conservation 
("DEC") published a notice of proposed rulemaking in the New York State Register regarding 
DEC's proposed amendments to the State Environmental Quality Review ("SEQR") 
regulations, codified at 6 N.Y.C.R.R. Part 617 (the "Proposed SEQR Amendments").  DEC 
states that the purpose of the Proposed SEQR Amendments is to "streamline the SEQR 
process without sacrificing meaningful environmental review" (N.Y. Reg. 3 (Feb. 8, 2017)).  
The full text of the Proposed SEQR Amendments is available on DEC's website.  This legal 
alert provides a short overview of some of the more substantial amendments. 
  
1. The Proposed SEQR Amendments add a definition for "green infrastructure," which 
includes stormwater management practices, green roofs and walls, rain gardens, and urban 
forestry programs (see Proposed SEQR Amendment § 617.2(r)).  The term "green 
infrastructure" would be added to the list of Type II actions at Section 617.5(3).  This means 
that retrofitting an existing structure to incorporate "green infrastructure" is not subject to 
SEQR review. 
 
2. The Proposed SEQR Amendments add the following activities to the list of Type II actions 
in Section 617.5:  
  

a. Installation of five megawatts or less of solar energy arrays on a sanitary landfill, 
brownfield site that has received a Certificate of Completion, wastewater treatment 
facility, sites zoned for industrial use, or above a parking garage;  
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b. Installation of five megawatts or less of solar energy arrays on an existing structure 
that is not listed on the National or State Register of Historic Places or located within a 
district listed in the National or State Register of Historic Places; 
  
c. Minor subdivisions as defined by a municipality or a subdivision of four or fewer lots, 
whichever is less, that involves ten acres or less and so long as the subdivision meets 
other specific criteria; 
  
d. Projects on a previously disturbed site in a municipality with a population of less than 
20,000 that involves the construction of a residential or commercial facility with less than 
8,000 square feet of gross floor area and does not require a change in zoning, use 
variance or the construction of new roads; 
  
e. Projects on a previously disturbed site in a municipality with a population of more than 
20,000 but less than 50,000 that involves the construction of a residential or commercial 
facility with less than 10,000 square feet of gross floor area and does not require a 
change in zoning, use variance or the construction of new roads; 
 
f. Projects on a previously disturbed site in a municipality with a population of more than 
50,000 but less than 250,000 that involves the construction of a residential or 
commercial facility with less than 20,000 square feet of gross floor area and does not 
require a change in zoning, use variance or the construction of new roads; 
  
g. Re-use of a commercial or residential structure where the activity is consistent with 
the current zoning law or ordinance of a municipality; 
  
h. The dedication of parkland; 
  
i. Acquisition of 100 acres or less for parkland; 
  
j. The transfer or conveyance of 5 acres or less by a municipality or public corporation to 
a not-for-profit corporation for the construction or rehabilitation of one, two or three family 
housing;  
 
k. Sale of property by public auction in accordance with Article 11 of the Real Property 
Tax Law; and  
  
l. Construction and operation of anaerobic digesters at publicly-owned wastewater 
treatment facilities or municipal solid waste landfills, provided that certain criteria are 
satisfied.  

  
3. Some of the threshold limitations for Type I actions in Section 617.4 have also been altered 
in the Proposed SEQR Amendments.  As a result, the reduction of some of these thresholds 
may trigger a SEQR review as a Type I action for projects that previously have been 
considered Unlisted Actions.  A Type I action would now include the following:  
  

a. Connecting 200 units rather than 250 units to existing community or public water and 
sewer in a municipality with 150,000 persons or less;  
  
b. Connecting 500 units rather than 1000 units to existing community or public water and 
sewer in a municipality with a population greater than 150,000, but less than 1,000,000; 
  
c. Connecting 1,000 units rather than 2,500 units to existing community or public water 
and sewer in a municipality with a population greater than 1,000,000; 
  
d. Parking for 500 vehicles in a municipality with a population of 150,000 or less; and 
  
e. Any Unlisted Action (unless the action is designed for the preservation of the facility or 
site) that exceeds 25 percent of any threshold established in Section 617.4. 

   
4. According to the Proposed SEQR Amendments, scoping would now be required for all 
Environmental Impact Statements ("EIS") (see Proposed SEQR Amendments § 617.8(a)).  



Scoping is currently defined as "the process by which the lead agency identifies the 
potentially significant adverse impacts related to the proposed action that are to be addressed 
in the draft EIS including the content and level of detail of the analysis, the range of 
alternatives, the mitigation measures needed and the identification of nonrelevant issues" (6 
NYCRR § 617.2(af)).  Pursuant to the current SEQR regulations, scoping is not a 
requirement, but at the discretion of the lead agency. 
  
5. Revisions are also proposed to Section 617.9(a)(2) regarding EIS procedures, which 
provide that a draft EIS is adequate "with respect to scope and content for the purpose of 
commencing public review if it meets the requirements of the final written scope . . . and 
provides the public and involved agencies with the necessary information to evaluate project 
impacts, alternatives, and mitigation measures." 
 
6. Previously, all revisions and supplements to a draft EIS had to be specifically indicated and 
identified in the final EIS.  Now, under the Proposed SEQR Amendments to Section 
617.9(b)(8), only substantive revisions must be identified.  
  
7. According to the Proposed SEQR Amendments, the findings of a generic EIS "should set 
forth specific conditions or criteria under which future actions may be undertaken or approved, 
including requirements for any subsequent SEQR compliance" (see Proposed SEQR 
Amendments § 617.10(c)).  The prior language stated that the EIS should only set forth future 
actions that "will" be undertaken.   
  
Again, the above constitutes highlights of some of the more substantial changes put forward 
by DEC in the Proposed SEQR Amendments.  Written comments on the Proposed SEQR 
Amendments will be accepted by DEC until close of business on March 19 2017, and a public 
hearing on the Proposed SEQR Amendments will be held at 1:00 p.m. on March 31, 2017 at 
DEC's Albany office located at 625 Broadway, Albany, NY 12233 in Assembly Room 129.  
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